Promotional competitions are competitions in which prizes are awarded by lot or chance in order to promote goods or services. In order to protect participants and consumers against abuse, these competitions are usually regulated by gambling or consumer protection legislation. However, the relevant legislation is often complemented by self-regulation, which is the focus of this contribution.
Introduction
Marketers employ various tools in order to grow businesses and increase sales. These include advertising, direct marketing and sales promotion activities. 1 There are various forms of sales promotion activities, but only one of them will feature in this article: the prize promotion. This form of sales promotion involves an activity in which consumers can win a prize. In some prize promotions, winners are selected based on their skill, while in others the outcome is determined by lot or chance (luck). 2 In South Africa, chance-based prize promotions are known as "promotional competitions", 3 and these competitions will be the focus of this article.
Promotional competitions are often regulated by legislation in order to protect consumers against abuse. 4 The statutory regulation is frequently
In South Africa, promotional competitions are currently regulated by s 36 of the CPA and regulation 11 of the Consumer Protection Regulations. Before the CPA came into force, s 54 of the Lotteries Act 57 of 1997 contained the requirements for the lawful operation of promotional competitions in South Africa. Since this article's focus is on the self-regulation of such competitions, the CPA's provisions will not be analysed here. complemented by self-regulation in the form of industry codes. 5 The purpose of this article is to consider the self-regulation of promotional competitions in South Africa. This evaluation commences with a discussion of self-regulation in general in order to explore the unique nature of this form of regulation, including the advantages and disadvantages attached to it. This is followed by an examination of the self-regulation of promotional competitions on an international level. South African businesses can consider the provisions of international codes in order to identify best practice in relation to the conducting of promotional competitions. The international codes can also influence the drafting of industry codes in South Africa. The focus then shifts to a detailed analysis of the self-regulatory position in South Africa.
Self-regulation in general
Self-regulation entails the regulation or governing of an industry by the role players in that industry. 6 It is a type of "decentred regulation", 7 based on the notion that governments should not have the sole role in regulation. 8 It should not be regarded as "an imperfect substitute for government regulation", but could be viewed as a form of regulation in its own right. 9 Self-regulation can relate to a variety of subject matters, such as health, product safety, the environment, marketing, advertising and privacy. 10 Self-regulation can take on many forms, but broadly one can distinguish between voluntary self-regulation and self-regulation that is backed up by legislation. 11 It could be regarded as "co-regulation", which was developed by an industry in order to avoid government regulation, but could also be created as a result of government's pressure on or directive to an the need for consumer protection legislation, According to Boddewyn, self-regulation can refer to an organisation's internal regulation or to the regulation of various organisations that form part of an industry, but this discussion will centre on the self-regulation of a group of organisations in an industry (Boddewyn 1989 Journal of Advertising 20). industry. 12 While some authors explain that self-regulation is often developed as a result of "soft law" -which can consist of guidelines, directives and communications issued by a government 13 -others regard self-regulation itself as a form of soft law. 14 The binding force of self-regulation can vary. For example, the provisions of an industry code might be binding only on the members of a voluntary industry organisation that adopted the code. 15 However, legislation could make an industry code binding on all members of the relevant industry as well. 16 An example of this would be an industry code that has been accredited in terms of the provisions of the CPA. 17 Self-regulation, and industry codes in particular, can have the benefit of amplifying consumer protection legislation and providing specific guidance in a particular industry. 18 It is easier to update such a code on a continuous basis, and the involvement of industry experts usually leads to better industry standards. 19 It is also more practical to put in place and enforce industry self-regulation, which is not burdened by the formalities associated with government legislation. 20 Furthermore, self-regulation provides an opportunity for corporations and their critics to collaborate. 21 It can develop consumers' trust in an industry and make an industry more credible. 22 In an advertising context, Boddewyn explains that selfregulation can be very effective because advertising takes place in the public eye and is therefore subject to public scrutiny and practical
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Black 2001 CLP 118. Black mentions that co-regulation may be explained as "regulation in the shadow of the law". Also see Gunningham and Rees 1997 L&P 366; and Senden 2005 sanctions (such as rulings that require the withdrawal of an advertisement or the publication of corrections). 23 However, self-regulation is not without criticism. It can be flawed due to the involvement of and "cosy arrangements" between industry roleplayers. 24 Without a strong industry body and clear sanctions it can be toothless. 25 Woker remarks that organisations often ignore sanctions or resign from industry organisations if they are taken to task. 26 Selfregulation is also weakened by inconsistent enforcement. 27 In addition, its effect can be questioned if the industry is not transparent and accountable. 28 Critics remark that "the industry's perceived abuses alienate consumers and conflict with the goal of consumer protection". 29 Ultimately, the value of self-regulation depends on industry members' compliance with the spirit and letter of the relevant industry codes. 30 In South Africa, section 82 of the CPA provides for the development of industry codes of conduct and the accreditation of industry ombuds. These industry codes are therefore examples of "sanctioned self-regulation". The ICC Code is merely a self-regulatory code. 42 It is not binding on any particular person or organisation, and is subordinate to whatever legislation may apply. 43 The ICC does not publish any rulings relating to the ICC Code, although it might provide guidance on the interpretation of its provisions. 44 However, the ICC motivates "its adoption and use" on a global basis in order to set "standards of ethical conduct" relating to the "promotion of any kind of goods and services". 45 anticipated demand. 58 The relevant promotional items need to be safe and free of hazards. 59 There are specific provisions that pertain to sales promotion intermediaries as well. 60 The ICC Code also deals with the information that must be made known to consumers in relation to prize promotions, and prescribes the minimum details that must be disclosed. 61 This information must include the competition rules, details about any costs of participation (excluding communication costs at or less than standard rates), restrictions on the number of entries, details regarding prizes, the winner selection procedure, the competition's closing date, when and how results will be announced, the winners' tax obligations, when prizes must be collected, and information about how the winners' images or their entries might be used after the competition. 62
The European Advertising Standards Alliance
The European Advertising Standards Alliance (EASA) promotes selfregulation in the advertising industry on a regional level. 63 The EASA consists of the self-regulatory organisations that operate in the Alliance's various member countries in addition to members from the advertising industry. 64 The advertising industry in Europe established the EASA in order to self-regulate advertising and avoid legislation being passed instead. 65 The EASA does not have its own industry code, and its selfregulatory organisation members typically base their own codes on the ICC Code. 66 The EASA is also a member of the International Chamber of 58 Article A4 of the ICC Code. Promoters must be able to prove that they calculated this demand prior to launching the competition. The provisions of s 34(5)(a) of the CPA reflect these requirements as well (in the context of promotional offers).
59
Article A5 of the ICC Code.
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An "intermediary" is "any person, company or organisation, other than the promoter, engaged in the implementation of any form of sales promotion" (ICC Code 17.) The relevant provisions relate to the information that must be disclosed to intermediaries (art A7), the protection of the interests of intermediaries and their employees (art A8), the timing of deliveries (art A8) and the contractual relationships between intermediaries and their consumers (art A8). Art A9 also sets out intermediaries' obligations in respect of prize promotions. Commerce and is involved in setting the standards contained in the ICC Code. 67 The EASA does not function as an umbrella self-regulatory organisation for Europe, 68 but functions as "the advertising industry's single voice on self-regulation". 69 It does, however, coordinate complaints received in respect of advertising across European countries' borders. 70 A consumer in one country can therefore file a complaint against an advertisement with the self-regulatory organisation in the consumer's country, and that organisation will then refer the complaint via the EASA to the selfregulatory organisation in the country where the media platform that carried the advertisement is based. 71 The EASA also carries out advertising monitoring projects and provides advertising clearance advice. 72 One of the EASA's aims is to ensure that advertising self-regulation is extended across the European Union. 73 The EASA publishes an overview of self-regulation in Europe and other countries. 74 In addition, it issues recommendations and guidelines in respect of self-regulatory codes. Some argue that this creates "a form of delegated regime within the EU", due to the European Commission's involvement in the EASA's issuing of guidelines. 75 The EASA has also formulated best practice recommendations relating to the operations of self-regulatory organisations that are members of the EASA. 76 The best practice recommendations relate to matters such as universality, funding, efficient administration, effective codes, the provision of advice and information, efficient complaint handling, adjudication, sanctions, compliance and monitoring as well as awareness. 77 To an extent, the best practice model assists in achieving more consistency amongst the various self-regulatory organisations in Europe. 
United Kingdom

Code of Non-Broadcast Advertising, Sales Promotion and Direct Marketing
There is comprehensive self-regulation of prize promotions in the United Kingdom and the relevant industry codes can therefore serve as useful examples for comparative purposes. 79 The United Kingdom Code of NonBroadcast Advertising, Sales Promotion and Direct Marketing (the CAP Code) is compiled by the Committee of Advertising Practice (CAP) and enforced by the United Kingdom's Advertising Standards Authority. 80 The CAP Code contains a section dedicated to sales promotions. 81 There are also non-binding guidelines in respect of prize promotions. 82
The CAP Code enjoins promoters to display equitable, prompt, efficient, fair and honourable conduct, and to avoid causing consumer disappointment, when conducting sales promotions. 83 In addition, its provisions are aimed at protecting consumers and their safety, and require that promotions must be suitable and not cause offence. 84 In defining a sales promotion, the CAP Code states that it "can provide an incentive for the consumer to buy by using a range of added direct or indirect benefits, usually on a temporary basis, to make the product more attractive". 85 It mentions "text-to-wins, instant-wins, competitions and prize draws" as examples of sales promotions. 86 While promoters often state that promotional goods are "subject to availability", the CAP Code requires that promoters must ensure that they anticipate reasonable demand. 87 In general, promoters are required to ensure that they organise and administer their competitions properly in order to avoid consumer complaints. 88 Prizes must also be awarded within the advertised time period -"normally within thirty days". 89
The CAP Code contains detailed provisions relating to the disclosure of information, and promoters are required to communicate all key terms and conditions to consumers, particularly in circumstances where consumers might be misled if they are not aware of those terms and conditions. 90 The terms and conditions must not be too complicated, and promoters should only in exceptional circumstances amend or supplement them. 91 If space and time does not permit disclosure of the full terms and conditions, promoters must direct consumers to another source where the terms and conditions can be found. 92 In the context of prize promotions, promoters must explain to consumers how they can participate, 93 describe any available alternative entry route, 94 and indicate the competition's start date 95 and closing date. 96 Promoters must mention any proof of purchase requirements, 97 entry restrictions (such as age restrictions or consent requirements), 98 and limits on the number of entries that will be accepted. 99 The terms and conditions must disclose the date by which prizes will be handed over if this will happen more than thirty days after the competition has closed. 100 They must also disclose how and when winning entrants will be notified that they have won, and winners' names must be published or made available on request. 101 The terms and conditions must contain details of how winners will be used for publicity purposes after the competition (if applicable 
The PhonepayPlus Code of Practice (PCP)
If a promoter will use premium rated telephone services as part of a competition, it must observe the relevant provisions of the PCP. 113 The latter regulates the provision of premium rate telephone services in general. 114 It requires that service providers must make sure that consumers are provided with sufficient information, particularly relating to 104 Rule 8.17.6 of the CAP Code. If the exact number of prizes is not known, the promoter must disclose a reasonable estimate. Prize descriptions must be clear and the associated costs must be disclosed clearly (CAP 2013 http://bit.ly/1TdC6Ko 4).
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Rule 8.19 of the CAP Code. The rule also requires promoters to distinguish between gifts (that are usually awarded to most consumers) and prizes (that are normally awarded to only a few participants). Promoters must also avoid using the term "awards" in a vague manner (CAP 2013 http://bit.ly/1TdC6Ko 3). 132 The ASA Code applies to "the advertiser, the advertising practitioner and the medium involved in the publication of the advertiser's message to the public", to the extent that they are bound by the ASA Code. 133 The ASA Code's provisions cover a broad range of matters related to advertising. It also contains some limited provisions relating to competitions in particular. If an advertiser advertises a competition, the ASASA may require the advertiser to provide substantiation that the competition is legal. 134 The ASA Code also contains some provisions in respect of fundraising competitions. 135 Furthermore, it requires that if an advertisement displays the value of a prize, the value must be inclusive of "VAT". 136 In the context of timeshare advertising, the ASA Code states that an advertiser may not refer to gifts or awards as "prizes" except if a competition is being run. 140 Furthermore, the ASASA's Food and Beverage Code provides that a competition may not be targeted at minor children unless the advertising for the competition states that parents or legal guardians must accept the competition offer on behalf of their children. 141 In relation to alcohol advertising, Appendix A to the ASA Code states that competitions aimed at children "may not be linked to any alcohol beverage brand or product through sponsorship", and advertising should make it clear that persons younger than eighteen years may not participate in competitions that promote alcohol brands or products. 142 Competition organisers often expect winners to participate in promotional activities and require the use of their images and photographs in promotional and advertising material. In this regard the ASA Code states that advertisers may not depict living persons in advertisements without the prior consent of such persons. 143 Accordingly, organisers would have to obtain prior permission from competition winners and participants before using their photographs in any advertising material. However, there are exceptions to this rule. The organiser would not need to obtain consent if the persons are depicted in background shots, provided that the usage is not "defamatory, offensive or humiliating" and the advertisement must be withdrawn if it receives an objection from a person depicted in the associations. 157 Accordingly, although an individual advertiser might not be an ASASA member, the ASA Code will still apply if the relevant advertising is carried by an entity such as a broadcaster or newspaper that belongs to an association which is an ASASA member. If the ASASA rules against an advertiser and it fails to comply with the ruling, the ASASA can issue a socalled ad alert. 158 If this is done, no ASASA member will carry or publish the offending advertiser's advertising. 159 If the ASA Code is eventually accredited by the National Consumer Commission in terms of the CPA's provisions, a breach of the ASA Code will also constitute prohibited conduct and a fine could be imposed by the National Consumer Tribunal. 160
Examples of ASASA rulings relating to promotional competitions
On a regular basis the ASASA publishes rulings relating to complaints considered by the ASASA's dispute resolution bodies. 161 From time to time those complaints relate to advertising involving competitions. Often the complaints have to do with misleading, dishonest or ambiguous claims in such advertising. For example, in a complaint against a competition conducted by a newspaper, the ASASA Directorate decided that the relevant advertising material was misleading and contravened Section II 4.2.1 of the ASA Code, because the material created the impression that a participant would win a motor vehicle if the participant held a specific number, while the participant would in fact receive only the opportunity to win. 162 In another matter involving misleading advertising, the advertiser undertook to change its advertising material because the material stated that participants would receive one competition entry for every fax received using the advertiser's service, while the terms and conditions The ASASA Directorate has also ruled that advertising would be misleading if it involves a competition and the advertising material (and product packaging in particular) does not display the competition's closing date. 170 It is submitted that the closing date of a promotional competition should be made known in order to avoid situations where a consumer purchases a product in order to enter a competition which is being conducted in relation to that product, only to discover that the competition has already ended.
Based on previous ASASA rulings, it appears that it would be prudent for an advertiser to ensure that product packaging contains sufficient and very high, but this is the amount that was mentioned in the ruling.) Perhaps because of the high value, the complainant was of the view that the aforesaid claim had to be substantiated. However, the Directorate dismissed the complaint when the advertiser provided supporting documentation and a report from an auditing firm in order to substantiate the claim. Also Often, competition rules would state that prizes may differ from the description in the relevant advertising material. In CAT Watches / Rajash Seejarim / 1391 (13 July 2004), a winner complained that the watch that he had won did not correspond with the watches depicted in the relevant television commercial. However, the Directorate dismissed the claim on the basis that the advertisement merely described the prizes as exclusive watches and the commercial only very briefly depicted some watches without creating the impression that those watches would constitute the prizes.
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The ASA Directorate has determined that a competition closing date is a material condition, and has ruled against advertisers who failed to display the closing date on the advertising in issue. See, for example, Brooks Sweeto / GH Smith / 725 (4 August 2005), where a competition was advertised on the label of a cool drink bottle, but the closing date was obscured because it was printed on the back of the label. In Archers / L Nel / 4779 (10 May 2006), the product label displayed no closing date, but participants were referred to the advertiser's website. The advertiser stated that it did this on purpose so that it could extend or reduce the length of the competition period. The Directorate found that this was misleading, and that the confusion caused by the product label could not be cured by way of further information on the website. In Steers / Mr T Spicer / 184 (15 September 2003) the Directorate ruled that in-store advertising for a competition was misleading because it referred the public to the advertiser's website without disclosing that persons could enter the competition only by way of text messages. In Coca Cola Vitamin Water / S Antonellos / 2015-576F (30 April 2015), the Directorate ordered the advertiser to withdraw its packaging from the market because it referred to a competition that had ended long ago. In contrast, in Magnum Competition / P Howard / 2014 -1261F (19 August 2014 the Directorate dismissed a complaint where the complainant purchased a product in order to enter a competition (which had in fact already closed). The ruling was based on the fact that the closing date was clearly displayed on the packaging and that consumers would therefore have been able to verify whether or not the competition was still open for entry.
clear information regarding a competition and how it works. 171 For example, if the competition involves text message entries, advertisers must ensure that the full costs of the text messages are properly disclosed. 172 However, although a competition's closing date might be a material term that should be displayed on product packaging 173 the ASA Code does not require the full terms and conditions of the competition to be displayed in advertising material relating to the competition. 174 It is submitted, however, that it would be prudent for the advertiser to make th full terms and conditions available, since the terms and conditions might protect the advertiser in disputes with participants or winners. 175 In general, in view of previous ASASA rulings, a promoter should ensure that the contents of a competition advertisement are accurate. 176
Wireless Application Service Providers' Association
The detailed self-regulation of promotional competitions is also found in the industry code adopted by the Wireless Application Service Providers' Association (WASPA). The WASPA is a voluntary association which was established to self-regulate mobile-based value-added service providers in South Africa. 177 Value-added service providers are persons or entities "that provide services and data through wireless and mobile devices over public networks". 178 The WASPA "aims to ensure that consumers receive world-class services and that members operate according to ethical and 171 See, for example, City Mageu Competition / Mageu Number One / 1758 (17 November 2004 , where a competitor complained about various issues with the information on the advertiser's packaging, including that it contained no closing date, gave insufficient details about the prizes, and gave no proper explanation about the way in which the competition would work. However, the Directorate did not consider the merits of the complaint, because the advertiser undertook to withdraw the competition. , where a winner complained that he was forced to make use of the prize within a certain period. The ASA Directorate dismissed this complaint on the basis that the relevant advertisement contained a clear condition in this regard and the winner was deemed to have accepted the condition by entering the competition.
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The accuracy of an advertisement was the focus in Sokka Kings / I Butler / 706 (3 June 2005) . In that matter, a television commercial relating to a competition referred to "Tshwane". The complainant argued that the advertisement was misleading, because it made mention of "Tshwane", while the city's name was still "Pretoria". The advertiser undertook not to broadcast the commercial again. reasonable business practices". 179 In order to achieve this, the WASPA enforces the WASPA Code, 180 which is binding on all WASPA members. 181 The WASPA's media monitors conduct daily research in order to verify whether or not WASPA members are complying with the WASPA Code. 182 The WASPA is also a member of the International Audiotex Regulators Network (IARN). 183 The IARN is an international organisation that was formed for the purposes of sharing information regarding the regulation of phone-paid services. 184 The WASPA Code contains a section which regulates promotional competitions specifically. 185 It defines a "promotional competition" as "any competition, game, scheme, arrangement, system, plan or device for distributing prizes as defined in section 36 of the Consumer Protection Act, 2008". 186 In view of the cross-reference to the CPA, it appears that section 18 of the WASPA Code is focussed on chance-based competitions.
Under the WASPA Code, the maximum permitted cost of a competition entry is R1.50. 187 This is the same as the limit specified in the Consumer Protection Act Regulations. 188 The WASPA Code states that "[a]ll valid and correct entries must have the same chance of winning". 189 It is submitted that promoters may therefore not discriminate between competition entries and that promoters should give all entrants the same opportunity to win. Furthermore, a competition must have a closing date (unless it is an instant win competition), and prizes must be allocated within 28 days of that date. 190 For a period of 30 days after the closing date, the promoter must send a reply to further entrants, advising them that the competition has closed. 191 "days" imply calendar days. The WASPA Code refers to "days" in section 18, while it refers to "business days" in some other sections.) A promoter may also not extend a competition period or fail to award prizes on the basis that insufficient entries were received or that the entries were of inadequate quality. 192 An offer which invites the public to enter a promotional competition must at least contain the information prescribed by the WASPA Code. Section 18.4 requires that the offer must state the following:
(a) the competition to which the offer relates;
(b) the steps required by a person to participate in the competition;
(c) the full cost to enter the competition;
(d) the basis on which the results of the competition will be determined;
(e) the closing date for the competition;
(f) how the results of the competition will be made known;
(g) how a person can obtain a copy of the competition rules; and (h) how the successful participant can obtain the prize.
These requirements are very similar to those contained in section 36(5) of the CPA. In previous versions, the WASPA Code required that the advertising material had to include, inter alia, "any information which is likely to affect a decision to participate". 193 It is submitted that it would have been difficult to comply with such a requirement, since various factors might influence a participant when a potential participant considers whether or not to enter a competition. This could include, for example, the odds of winning or the number of expected participants.
The information listed in section 18.4 of the WASPA Code must be contained in an advertisement relating to the competition, or must be provided to entrants before they enter. 194 The WASPA Code also prohibits certain practices in relation to promotional competitions. 195 In addition, If a WASPA member is found to have contravened the WASPA Code, it could be ordered to remedy the breach or pay a fine. 206 Its WASPA (a) use words such as "win" or "prize" to describe items intended to be offered to all or a substantial majority of the participants; (b) exaggerate the chance of winning a prize; (c) suggest that winning a prize is a certainty; or (d) suggest that the party has already won a prize and that by contacting the promoter of the competition the entrant will have definitely secured that prize. membership could be suspended or terminated as well. 207 Since WASPA member usually provide wireless application services to other businesses (for example, in order to send direct marketing messages), members can be required to disclose the identity of their customers, to cease providing services to them or to withhold any moneys due to them. 208 The network operator over whose network the member's services are provided could also be advised to take steps such as terminating or suspending the member's access to a specific number or category of services, withholding funds due to the member, paying such funds to the WASPA as a fine, or issuing a refund to customers. 209 The WASPA Code extends beyond WASPA members as well, since notices can be issued to non-members too. 210 If a WASPA member allows a non-member to breach the WASPA Code's provisions, such a member will be deemed to be in breach of the same provisions. 211 It appears, therefore, that the WASPA Code makes provision for extensive sanctions that could be very effective in practice.
Further, in contrast with the ASA Code, the WASPA Code's provisions and sanctions extend beyond mere advertising and address the actual services provided by WASPA members too.
General
Apart from the provisions of the ASA Code and the WASPA Code, promoters need to ensure that they comply with the requirements of any other applicable industry codes. 
Conclusion
There appears to be a high level of self-regulation in the marketing and advertising industry in South Africa. This should provide some protection to consumers and offer recourse in situations where promoters follow abusive advertising and marketing practices in general. However, it seems that the provisions relating to promotional competitions are quite limited, particularly when compared to the comprehensive provisions contained in the United Kingdom's CAP Code. In essence, the ASA Code expects promoters merely to ensure that their competitions comply with applicable law and that prize values are displayed as VAT inclusive amounts. 214 Although the provisions relating to promotional competitions are limited, it does appear that the ASASA rules on complaints that relate to promotional competitions from time to time. In the relevant matters, the ASA mostly applied the provisions that relate to truthful advertising. Even so, the rulings can serve as useful guidance for promoters.
Self-regulation has the potential to be effective, flexible and continuously developing. 215 When it comes to promotional competitions, this potential was left untapped in the drafting of the ASA Code. Accordingly, it is submitted that the ASASA should consider crafting provisions that can complement and amplify those contained in the CPA.
A different situation is encountered when one considers the WASPA Code. It contains more substantial provisions relating to promotional competitions and regulates matters that are not found in the CPA. For example, it requires that competitions must have closing dates and states that closing dates may not be changed. 216 The WASPA Code also requires that prizes must be awarded after the closing date and promoters must do so within a specific period. 217 Some of the WASPA Code's provisions are also simpler and clearer than those contained in the CPA. For example, the CPA prescribes the information that must be disclosed by a promoter as part of an offer to participate in a promotional competition, 218 but the provisions relating to the manner in which such information must be disclosed are not entirely clear. clearer manner. 220 The WASPA Code regulates the marketing of promotional competitions as well. In essence, the provisions prohibit promoters from giving consumers false impressions regarding their chances of winning. 221 These provisions complement and amplify the similar ones found in the CPA. 222 In conclusion, it is submitted that the efficacy of industry regulation depends on industry members' cooperation with self-regulatory bodies. The relevant industry codes contain quite extensive sanctions. Complaints should be resolved efficiently and the sanctions should be used against transgressors in order to deter promoters from breaching the relevant industry codes.
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